
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

MARILYN ECHEVARRÍA-DE PENA

      Plaintiff

              v.
UNITED STATES OF AMERICA, et al.

      Defendants

 CIVIL NO. 11-1388(PG)

  

MOTION FOR CHANGE OF VENUE

TO THE HONORABLE COURT:

COME NOW all Federal Defendants, with the exception of Mr. Charles McCormick, who

as of this date has not been served with process, to petition the Court through the undersigned

attorneys for a change of venue for this case to the U.S. District Court of Florida in order for it to

entertain plaintiff’s Amended Complaint or dismiss it for lack of subject-matter jurisdiction.

INTRODUCTION

The plaintiff, Marilyn Echevarría-De Pena, is the wife of  former inmate Samuel Pena-Ruiz,

register number 26366-069, who died on October 30, 2008, while confined at the Federal

Correctional Institution in Miami, Florida. The plaintiff brings an FTCA/Bivens action alleging

wrongful death and deliberate indifference to her deceased husband’s medical needs. Specifically,

the plaintiff alleges that the United States (via the employees of the Bureau of Prisons) negligently

designated inmate Samuel Pena-Ruiz to a medical facility, and failed to provide him with reasonable

and proper care while in custody, and also failed to provide emergency medical treatment

immediately prior to his death. See Complaint ¶ 6. The plaintiff further alleges that the individually

named defendants failed to either provide training to staff on how to handle medical emergencies;
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failed to provide training in CPR to staff; failed to provide CPR to Mr. Pena-Ruiz; ignored and

delayed a quick medical response to Mr. Pena-Ruiz; and as such, caused the death of Mr. Pena-Ruiz.

The plaintiff alleges the individually-named defendants were deliberately indifferent to Mr. Pena-

Ruiz’s medical condition and needs, and as such, violated his constitutional rights. Consequently,

the plaintiff is seeking $1 million in compensation.

PROCEDURAL HISTORY

A. On May 13, 2010, plaintiff’s administrative tort claim was received at the Southeast

Regional Office in Atlanta, Georgia. That claim was given administrative tort claim

number 2010-03921. (Attachment 1).

B. On October 28, 2010, the plaintiff’s administrative claim was denied.

C. On April 24, 2011, the plaintiff filed this lawsuit.

PARTIES

The plaintiff, Marilyn Echevarría De Pena, is the wife of former inmate Samuel Pena-Ruiz,

register number 26366-069, who died on October 30, 2008, while confined at the Federal

Correctional Institution in Miami, Florida.

SUBJECT-MATTER JURISDICTION

Plaintiff invokes the jurisdiction of the district court under the Federal Tort Claims Act 28

U.S.C. §2671, et seq. And for the Bivens action, 28 U.S.C. §1346(b), 42 U.S.C. §1983, and 28

U.S.C. §1331.

VENUE

Venue for an FTCA action is governed under 28 U.S.C. §1402(b), which provides that any
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civil action on a tort claim against the United States under subsection (b) of 1326 may be prosecuted

only in the judicial district where the plaintiff resides or wherein the act or omission complained of

occurred. In this case, the claimed negligent acts occurred at FCA Miami, a federal institution within

the Southern District of Florida. However, because the plaintiff resides in the District of Puerto Rico,

venue is proper with respect to the FTCA action.

Venue for the Bivens action is governed by 28 U.S.C. §1391(b), which provides:

(b) A civil action where jurisdiction is not founded solely on diversity of citizenship may, except as

otherwise provided by law, be brought only in

(1) a judicial district where any defendant resides, if all defendants reside in the same State,

(2) a judicial district in which a substantial part of the events or omissions giving rise to the claim

occurred, or a substantial part of property that is the subject of the action is situated, or

(3) a judicial district in which any defendant may be found, if there is no district in which the action

may otherwise be brought.

Since the named defendants reside in Florida, and the events or omissions giving rise to the

claim occurred in Florida, venue is only proper in the Southern District of Florida.

EXHAUSTION OF ADMINISTRATIVE REMEDIES

28 U.S.C. §2675 requires that no action be brought against the United States pursuant to the

FTCA unless the claimant shall have first presented the claim to the appropriate Federal agency and

his claim shall have been finally denied by the agency in writing and sent by certified or registered

mail. 28 U.S.C. §2675(a); see Burchfield v. United States, 168 F.3d 1252, 1254 (11  Cir. 1999).th

When seeking relief under the FTCA, a party is first required to file an administrative tort claim. The
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[FTCA] provides that an action shall not be instituted upon a claim against the United States for

money damages’ unless the claimant has first exhausted his administrative remedies.” McNeil v.

United States, 508 U.S. 106, (1993).

Although plaintiff filed an administrative tort claim which was denied, she filed the claim

as an individual, and not the personal representative of the deceased’s estate. Pursuant to 28 C.F.R.

§14.3(c), an administrative claim based upon death “may be presented by the executor or

administrator of the decedent’s estate, or by any other personal legally entitled to assert such claim

in accordance with applicable state law.” Since the alleged negligence, wrongful act, or omission

occurred in Florida, the court should apply the law of Florida. See 28 U.S.C. §1346(b)(1).

Accordingly, the administrative tort claim that was filed by plaintiff is improper as she is not the

representative of the estate. (Attachment 1)

Florida law dictates that only the personal representative has standing to bring a wrongful suit

on behalf of the estate and the survivors, “the action shall be brought by the decedent’s personal

representative, who shall be brought by the decedent’s survivors and estate all damages, as specified

in this act, caused by the injury resulting in death” Fla. Stat §768.20. (Attachment 2). Accordingly,

since the plaintiff filed the administrative tort claim as an individual (the next of kin and

spouse/widow), not as the personal representative of the deceased’s estate, she lacked authority to

file the administrative claim. There is no evidence that plaintiff has been appointed as the personal

representative of decedent’s estate, and as such she lacks standing to bring this suit. (Attachment

1)

The allegations regarding defendant Pastrana, the Warden at FCI Miami on October 30, 2008,

Case 3:11-cv-01388-PG   Document 16    Filed 12/15/11   Page 4 of 8



Marilyn Echevarría-de Pena v. USA, et al.
Civil No. 11-1388(PG)
Page 5

the allegations against were with respect to his alleged failure to provide protocols to staff on how

to respond to a medical emergency. The Bureau of Prisons has established protocols on how to

respond to a medical emergency. The Bureau of Prisons has established protocols on how to respond

to such emergencies. In this case, when staff were notified of the incident, a medical emergency was

called and staff immediately responded to the area. Dr. Monserrate was among the first to respond

and contrary to the allegations in the Complaint, CPR was immediately started and did not end until

the paramedics arrived and took over Mr. Pena-Ruiz’s care. Therefore, federal defendants Pastrana,

Monserrate and McCormick are all entitled to qualified immunity as they acted within the scope of

their federal employment at the time related in the complaint. They reserve the right to further argue

for their qualified immunity later onward in the proceedings for this case. As to Mr. McCormick, as

of this date he has not been served with process. Since more than 120 days after the filing of the

complaint have elapsed without plaintiff serving process, the complaint against him is to be

dismissed under F.R.C.P. 4(m).

LAW AND ANALYSIS

a. Venue is Improper

The plaintiff brings this action as an FTCA/Bivens action. Venue for an FTCA action is

governed under 28 U.S.C. §1402(b), which provides that any civil action on a tort claim against the

United States under subsection (b) of 1326 may be prosecuted only in the judicial district where the

plaintiff resides or wherein the act or omission complained of occurred. Venue for the FTCA is

appropriate in the District of Puerto Rico, however, the Bivens portion of the case is not.

Venue in a Bivens action is governed by 28 U.S.C. §1391(b), provides:
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(b) a civil action where jurisdiction is not founded solely on diversity of citizenship may, except as

otherwise provided by law, be brought only in 

(1) a judicial district where any defendant resides, if all defendants reside in the same State,

(2) a judicial district in which a substantial part of the events or omissions giving rise to the claim

occurred, or a substantial part of property that is the subject of the action is situated, or

(3) a judicial district in which any defendant may be found, if there is no district in which the action

may otherwise be brought.

The individually-named defendants all reside in the State of Florida. Two of the three

defendants reside in the Southern District of Florida, while defendant Pastrana resides within the

Middle District of Florida. All the events or alleged omissions that give rise to the claim occurred

in the Southern District of Florida. Accordingly, venue in the District of Puerto Rico is not

appropriate, and this case should be transferred to the Southern District of Florida. In the interest of

justice, the entire action should be transferred to the Southern District of Florida, as the facts and

circumstances are the same under both the FTCA and the Bivens.

b. The Court Lacks Jurisdiction

Plaintiff brings a Bivens action against several defendants alleging that her spouse’s

constitutional rights were violated. Plaintiff lacks standing to bring a Bivens claim asserting alleged

violation of her spouse’s constitutional rights. A civil action under either §1983 or Bivens must be

based upon the violation of plaintiff’s personal rights. See Archuleta v. McShan, 897 F.2d 495, 497

(10  Cir. 1990).th

In FTCA actions, the government’s liability is determined in accordance with the law of the
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place where the act or omission occurred. 28 U.S.C. §1346(b); Doe v. United States, 718 F.2d 1039,

1042 (11  Cir. 1983); Cowart v. United States, 617 F.2d 112, 115 (5  Cir. 1980). As previouslyth th

stated, under Florida statute, only the personal representative has standing to bring a wrongful death

suit on behalf of the estate and the survivors, “the action shall be brought by the decedent’s survivors

and estate all damages, as specified in this act, caused by the injury resulting in death”. Fla. Stat

§768.20.

The plaintiff in this case, María Echevarría de Pena, has brought this action as an individual

and not as the personal representative of the estate of the deceased. There have been no documents

filed indicating the plaintiff has been named the personal representative of the decedent’s estate, and

there is no indication in administrative tort claim filing, or in her lawsuit that allege that plaintiff is

the personal representative. The statutory mechanism for bringing a wrongful death action, section

786.16, et seq., requires that the single cause of action for wrongful death be brought by the personal

representative. See Talan v. Murphy, 443 S.2d (Fla. App. 3 Dist., 1983).

Since plaintiff is named as an individual, and not as decedent’s personal representative, she

has no standing to bring this wrongful death action. Moreover, even if this case is amended, and the

paperwork is filed to establish the plaintiff as the personal representative of the estate, there is still

the argument that under 28 U.S.C. § 2675, there has not been a properly presented administrative

tort claim, and at this time, any such claim would be outside the statutory time limitations.

Accordingly, this case should be dismissed as the plaintiff does not have standing to bring a

wrongful death action under Florida law.

WHEREFORE, the defendants respectfully request from this Honorable Court that it transfer
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this case to the U.S. District Court of the State of Florida and/or dismiss it based on the foregoing

jurisdictional arguments. 

I HEREBY CERTIFY that on this date, I electronically filed the foregoing with the Clerk of

Court using the CM/ECF system which will send notification of such filing to Erick Morales-Pérez,

Esq.

RESPECTFULLY SUBMITTED in San Juan, Puerto Rico, this 15   day of December, 2011. th

Rosa Emilia Rodríguez-Vélez

United States Attorney

S/Fidel A. Sevillano-Del Río
FIDEL A. SEVILLANO-DEL RIO
Assistant U.S. Attorney
U.S.D.C.-P.R. 117812
Torre Chardón, Suite 1201
350 Carlos Chardón St.
San Juan, Puerto Rico 00918
Tel. (787) 766-5656
Fax  (787) 766-6219
E-mail fidel.sevillano@usdoj.gov
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